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Introduction

Stress in the workplace: what it is and why it
matters to business

The issue of stress at work is a business-critical one. If
it is not managed properly stress will cause employee
health and absence problems, and reduce individual
and organisational productivity.

However, too few employers understand what stress is,
how it affects people, or how to identify and manage it.

The Health and Safety Executive (HSE) defines stress
as 'the adverse reaction people have to excessive

pressure or other types of demand placed upon them'.

Of course a certain level of pressure in a business
environment is desirable. Pressure helps to motivate
people and will boost their energy and productivity
levels but, when the pressure individuals are under
exceeds their ability to cope, it becomes a negative
rather than a positive force — in other words, stress.

Stress creates physical changes linked closely to our
flight or fight reflex. Adrenaline, noradrenaline and
cortisol are among 40 hormones produced by the
body when stressed.

Stress in itself is not a medical condition but research
shows that prolonged exposure to stress is linked

to psychological conditions such as anxiety and
depression as well as physical effects such as heart
disease, back pain and headaches.

A 2007 study by the Institute of Psychiatry (Melchior et
al 2007) found that people with high-stress jobs have
twice the risk of developing serious depression or anxiety
compared with others in less stressful occupations.

Stress makes people more likely to drink too much
alcohol or smoke excessively and interferes with sleep.
Individuals suffering from stress are likely to find sleep
difficult because adrenaline and cortisol will interfere
with the body’s ability to ‘switch off” and relax.
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The HSE identifies the top causes of work-related
stress as job demands, control, support, roles,
relationships and change. CIPD research identifies
workload and management style as the top two
causes of work-related stress.

One of the difficulties of managing stress at work is
that obviously only a proportion of stress will be caused
by people’s jobs, with CIPD members estimating that
60% of stress-related absence is for non-work causes.
In many cases there is a complex relationship between
different causes of stress at work and home. For
example, someone suffering from debt problems and
a deteriorating personal relationship may find that the
demands of their job, which are perfectly manageable
in normal circumstances, start to get on top of them.
Employers cannot just shut their eyes to the problem
and say, ‘this is not a work problem so it is not my
responsibility’, because the chances are the situation
will lead to changes in the individual’s behaviour,
attendance or performance in the workplace.

A significant proportion of the working population are
at risk from the negative effects of stress on a daily
basis. According to a CIPD survey of 1,000 employees
in 2006 (Truss), 22% of respondents described their
jobs as either very or extremely stressful and 15%
reported that they felt under excessive pressure at
work every day. Not surprisingly stress is one of the
biggest causes of employee absence. Research by

the CIPD (2008 Absence Management survey report)
finds that stress is the number one cause of long-
term absence for non-manual employees and the
fourth biggest cause for manual workers. In addition,
stress-related absences are frequently long, averaging
21 days per spell of absence (Spurgeon et al 2007).
The impact on UK plc is significant. The HSE Self-
reported Work-related lliness Survey 2004/05 found
that 12,820,000 days were lost to stress, anxiety and
depression in 2004-05, with an estimated cost to the
UK economy of £3.7 billion a year.



However, absence is only one cost to business associated
with stress. Higher levels of stress are associated with lower
levels of motivation and commitment (Guest and Conway
2005). Research also identifies stress as a significant cause
of conflict at work (OPP 2008) and finds that stress is
associated with higher intentions among employees to
leave organisations (Guest and Conway 2005).

Research by the Sainsbury Centre for Mental Health
(2007) finds that mental health problems, including
stress, are a major cause of presenteeism (people coming
to work while ill and not performing), which is associated
with annual costs to employers of more than £600

per employee per year. Stress at work is the equivalent
of an engine warning light coming on indicating that
something is wrong that is interfering with performance
and will eventually lead to a breakdown.

Stress in the workplace: a growing problem

Stress in the workplace is a growing problem for
individuals and employers and government. HSE
research finds that the prevalence of work-related stress
has increased from 820 per 100,000 people employed
in the previous 12 months in 1974 to 1,300 per
100,000 people employed in the previous 12 months in
2005. More than 30% of respondents to the CIPD 2008
Absence Management survey identified an increase

in stress-related absence, with just 11% reporting a
decrease.

The growing impact of work-related stress on public
health is reflected by the increasing proportion of
incapacity benefit claims that are the result of mental or
behavioural problems, including stress. The proportion
of Incapacity Benefit (IB) claimants suffering from such
conditions has increased from 28% in 1997 to nearly
40% today (Department for Work and Pensions 2006).

It is important to consider some of the reasons for
the increase, because it is only by pinning down the
causes of growing levels of stress and other mental
health problems, such as depression and anxiety, that
solutions can be identified.

One likely reason is changes in the nature of employment
in the last decade and a half, which have led to an

intensification of work. The economist Francis Green
finds that work intensity increased significantly between
1992 and 2001 (Green 2001). Green identified a number
of factors that have contributed to the intensification of
work over this period, including competitive pressures
increasingly being passed on to employees, and the
decline of union representation and power. He also

cites as a cause of work intensification the introduction
of HR policies designed to encourage greater worker
involvement and commitment, including incentives that
link effort with pay. The final factor reported by Green as
contributing to increased work intensity is technological
advances. The development of the Internet, emails,
mobile phones, laptops and Blackberrys have increased
the pace of work and also blurred the line between work
and home for many employees, making it harder for
them to switch off and recharge their batteries.

Other developments that over the last two decades
may well have contributed to the increased prevalence
of stress and other mental health problems in society
as a whole include an increase in social isolation as a
result of the breakdown of traditional communities
and the growth in single occupancy households.

In addition, increased reliance on electronic
communication technologies such as the Internet,
emails, instant messaging and social networking
websites such as Facebook and Bebo mean that
people are no longer having as many of the face-to-
face conversations with family and friends that help
put life and its problems into perspective.

Finally, the huge increase in personal debt over the last few
years, concerns over higher living costs and, more recently,
growing worries over job security against a backdrop of
rising unemployment, are also likely to undermine positive
mental health and increase stress levels.

All of these trends are likely to continue and increase,
particularly as the economic environment becomes
tougher, putting people under greater pressure than
ever before, both at work and at home.

Against this background, the business case for
employers to invest in the well-being of their
employees by taking steps to identify and manage
stress more effectively becomes cast iron.
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assessment for work-related stress. The improvement
notice was deemed to have been complied with

in early 2004 after the trust responded positively
and used the HSE's draft management standards to
conduct a risk assessment for stress and put in place
an action plan to resolve the problems identified,
which included a bullying culture among consultants
and a lack of nursing staff.

Peter Kelly, Higher Occupational Health Psychologist for
the HSE, said that going forward the HSE would not
shy away from using its statutory powers again but he
emphasised that it wanted to give employers a chance
to take action to tackle the issue of work-related

stress following the publication of the Management
Standards.

He said: ‘We developed the Management Standards to
fit with the existing HSE regulatory framework, which
is enforceable and a significant proportion of our
inspectors are trained to inspect on work-related stress’
(Willmott 2008).
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6 Stress at work and the courts

This section sets out the various legal avenues through which employees can make claims

against their employer for causing or failing to manage work-related stress.

There are various legal avenues through which
employees can make claims against their employer for
causing or failing to manage work-related stress.

Constructive dismissal

Employees can make claims through the employment
tribunal system for work-related stress as a result of
constructive dismissal. The advantage of this avenue
for employees is that they only have to prove that their
employer was in breach of contract and do not have
to prove that their treatment by their employer led to
them suffering a psychiatric injury.

Under section 95(1) of the Employment Rights

Act 1995, an employee is constructively dismissed
where he terminates the contract under which he is
employed, with or without notice, in circumstances in
which he is entitled to terminate it without notice by
reason of the employer’s conduct.

In order to succeed in a claim for constructive
dismissal, four key elements have to be established,
as the Employment Appeal Tribunal ruled in the
2003 case of France v Westminster City Council
(EAT/214/03):

e There must be a breach of contract by the
employer.

e The breach must be sufficiently serious to justify the
employee’s resignation.

e The employee must resign in response to the
breach.

e The employee must not delay too long before
resigning or he or she may be judged to have
affirmed the contract.

Constructive dismissal can be claimed for breach of
an express term of the contract, for example requiring
an employee to work beyond contracted hours, or it
may be for breach of an implied term, such as failing
to provide a safe place of work (Jamdar and Byford
2003).

Makinnon LJ in Shirlaw v Southern Foundries Ltd
([1939] 2 KB 206 at 227) set out the principle of
implied contractual terms. He stated: ‘Prima facie
that which in any contract is left to be implied and
need not be expressed is something so obvious that
it goes without saying; so that, if while the parties
were making their bargain, an officious bystander
were to suggest some express provision for it in their
agreement, they would testily suppress him with a

"o

common “Oh of course”.

For the purposes of claiming constructive dismissal for
work-related stress, it is a breach of implied terms such
as the duty to provide a safe place of work and the
duty of mutual trust and confidence which are most
likely to be used.

In Courtaulds Northern Tiles Limited v Andrew ([1979]
IRLR 84) the EAT held that a term is implied into every
contract of employment that the employer will not,
without reasonable or proper cause, conduct itself in a
manner calculated or likely to destroy the relationship
of trust between the employer and the employee.

An employee who resigns and claims constructive
dismissal can make a claim at an employment tribunal
for breach of contract, and if they have met the 12
months’ service qualification period, unfair dismissal
(Jamdar and Byford 2003).
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However, psychiatric injury caused by the manner of
an employee’s dismissal rather than conduct prior to
dismissal cannot be compensated for in damages in
common law.

The maximum amount of compensation payable for
constructive dismissal is £60,100 under section 124 of
the Employment Rights Act 1996.

Disability discrimination

Employees can also potentially make claims against
their employer for work-related stress using disability
discrimination legislation. The Disability Discrimination
Act 2005, which came into force in December 2005,
made some significant changes to the Disability
Discrimination Act (DDA) 1995, including the removal
of the requirement that a ‘'mental illness’ be ‘clinically
well-recognised’. The definition for a mental disability
is now the same as that for a physical disability under
section 1(1) of the DDA 1995: ‘a physical or mental
impairment which has a substantial and long-term
adverse effect on the person’s ability to carry out
normal day-to-day activities’. This change means that
it is arguably easier for people suffering from stress to
claim they are covered under the DDA.

Employees have to meet significant tests to prove
disability discrimination.

The case of Clark v TDG Limited Novacold ([1999] IRLR
318, CA) established four key questions that must

be answered before discrimination can be proved.
These are:

¢ s the employee disabled?

» |s the employee being treated less favourably for a
reason related to that disability?

« Are there reasonable adjustments necessary to
accommodate the employee?

 |s the proposed course of action in relation to the
employee capable of being justified?

There is no statutory limit to compensation for
breaches of the DDA; however, any claims must
be brought within three months of the alleged
discrimination.
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Protection from Harassment Act 1997

Employees can also potentially make claims for work-
related stress arising out of bullying or harassment at
work under the Protection from Harassment Act 1997.
Under section 2, harassment is defined as ‘a course of
conduct; which amounts to harassment of another;
which the defendant knows, or ought to know
amounts to harassment of another’.

[t goes on to state that the test to decide if conduct
amounts to harassment is, ‘if a reasonable person in
possession of the same information would think the
course of conduct amounted to harassment of the other’.

Under section 7 of the Act such harassment must have
occurred on at least two occasions. Harassment is not
defined, but includes causing alarm or distress, and
conduct is defined as including speech.

Section 3 provides that: ‘An actual or apprehended
breach of section 1 may be the subject of a claim in
civil proceedings by the person who is or may be the
victim of the course of conduct in question.’

Section 3(2) states: ‘On such a claim, damages may be
awarded for (among other things) any anxiety caused
by the harassment and any financial loss resulting from
the harassment.’

In the case of Majrowski v Guys & St.Thomas’s

NHS Trust ([2006] IRLR 695; [2006] 4 All ER 395),
Majrowski successfully claimed at the Court of Appeal
that he was bullied, intimidated and harassed by his
departmental manager and that under section 3 of the
Act, his employer was vicariously liable for the actions
of the manager.

This case appeared to indicate that the Protection
from Harassment Act 1997 might prove a useful route
for employees suffering from work-related stress as a
result of being bullied or harassed at work.

The Protection from Harassment Act 1997 was used
successfully in the case of Green v DB Group Services
([2006] EWHC 1898 (QB)). In this case the High Court
found that Deutsche Bank had breached its duty of
care in failing to take action against other employees
who had engaged in a constant campaign of bullying



and harassment against Green. The court, which
awarded Green more than £800,000 in damages, also
found that her employer was vicariously liable for the
actions of the other employees under the Protection
from Harassment Act 1997.

However, the recent case of Conn v Sunderland City
Council ([2007] EWCA Civ 1492) appears to have
reduced the chances of successful claims being made
for work-related stress arising out of bullying or
harassment at work using this Act. In this case, the
claimant alleged harassment under the 1997 Act. At
the High Court hearing the trial judge ruled that on
two occasions Mr Conn’s manager had behaved in a
way that was unacceptable and breached the Act.

In overturning the verdict at the Court of Appeal,
Gage LU stated: ‘'In my judgement, this is the sort of
bad-tempered conduct which, although unpleasant,
comes well below the line of that which justifies a
criminal sanction. It follows that in my judgement
the recorder was wrong to find that there were two
incidents sufficient to amount to a course of conduct
(amounting to harassment under the Act).’

Bullying or harassment

Employees can make claims for work-related stress
as a result of bullying or harassment arising out of
discrimination on the basis of age, sexual orientation,
religion or belief and race. The current definition of
harassment — as applied to age, sexual orientation,
religion or belief and race and ethnic and national
origin is: ‘unwanted conduct that violates people’s
dignity or creates an intimidating, hostile, degrading,
humiliating or offensive environment’.

Women can make claims for stress caused as a result
of harassment or bullying under the Employment
Equality (Sex Discrimination) Regulations 2005.

Work-related stress claims under common law
The most serious cases of work-related stress that lead
to psychiatric injury are likely to be prosecuted under
the common law. Claims arising out of work-related
stress under common law are prosecuted under the
tort of negligence. A tort can be defined as a ‘civil
wrong’ and negligence as ‘careless conduct injuring
another’ (Stranks 2005a).

Employers’ duties under common law were identified
by the House of Lords in the case of Wilsons & Clyde
Coal Co Ltd v English ([1938] AC 57 2 AER 628). In
this case it was accepted that employers have a duty
under common law to take reasonable care to provide
and maintain:

» a safe place of work

» safe appliances and equipment and plant for doing
the work

» a safe system for doing the work

» competent and safety-conscious personnel.

These duties apply even if an employee is temporarily

hired out to another employer or is working on a third
party’s premises. The test is who has ‘control’ over the
task that the employee is performing (Wilsons & Clyde
Coal Co Ltd v English [1938] AC 57 2 AER 628).

In order for negligence to be proved:

e There must be a duty to take care owed by the
defendant to the claimant.

¢ There must have been a failure to take such care as
can reasonably be expected in the circumstances.

» Damage must have been suffered as a result of that
failure.

Common law claims for psychiatric injury can be
brought under either the tort of negligence or under
the law of contract. In practice, the courts rarely
make a distinction between the principles of tort and
contract because there is little difference in how they
apply (Incomes Data Services 2003).

Employers were first alerted that they could be liable
for negligence for failing to identify and manage work-
related stress by the case of Johnstone v Bloomsbury
Health Authority in 1991 ([1992] QB 333 (CA)). In

this case Johnstone, a junior medical officer, sued the
authority for causing his mental breakdown as a result
of excessive working hours. The case was ultimately
settled out of court but was a clear indication that
stress-related illness could result in personal injury
claims under the common law of negligence.

Four years later in the landmark case of Walker v
Northumberland County Council in 1995 ([1995] IRLR
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35), Walker was awarded damages of £175,000 after
the council was found in "breach of its duty of care in
failing to take reasonable steps to avoid exposing the
employee to a health endangering workload'.

In this case Walker, a social worker, had to deal

with a steadily increasing workload during the

1980s and in 1986 he had a nervous breakdown.
Walker's psychiatrist advised him that his breakdown
had been caused by pressure at work and that he
should not return to the same level of responsibility
as before. He returned to work in 1987 after being
told he would be assisted by another social worker.
However, this support did not materialise and he had
a further breakdown and was diagnosed as suffering
from stress-related anxiety. In February 1988 he was
dismissed by the council on the grounds of permanent
ill-health and subsequently sued the council for
damages, arguing it had been in breach of its duty
of care as his employer in failing to take reasonable
steps to avoid exposing him to a health-endangering
workload.

His counsel argued that the council ought to have
appreciated that the workload to which he was
exposed might endanger his health, in view of the
warnings of excessive workloading, which he had from
1984 to 1987 repeatedly given to his superiors.

It was noted in Walker by Lord Justice Colman that
‘the law does not impose upon (the employer) a duty
of an insurer against all injury or damage caused by
him however unlikely or unexpected and whatever the
practical difficulties of guarding against it. It calls for
no more than a reasonable approach.’

Both Johnstone and Walker involved matters that
had occurred well before the HSE had published

any guidance on work-related stress but they show
clearly how the courts had started to accept that

an employer’s duty of care extended to preventing
psychiatric as well as physical injury in the workplace.

In Walker, Colman LJ said: ‘It is clear law that an
employer has a duty to provide his employee with a
reasonably safe system of work and to take reasonable
steps to protect him from risks which are reasonably
foreseeable. Whereas the law on the extent of
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this duty has developed almost exclusively in cases
involving physical injury to the employee as distinct
from injury to his mental health, there is no logical
reason why risk of psychiatric damage should be
excluded from the scope of an employer’s duty of care
or from the co-extensive implied term in the contract
of employment.’

Colman also highlighted the significant challenges that
claims arising out of work-related stress were likely

to present for the judiciary going forward: ‘There can
be no doubt that the circumstances in which claims
based on such damage are likely to arise will often
give rise to extremely difficult evidential problems of
foreseeability and causation.’

Earnshaw and Cooper in their 2000 book Stress
and Employer Liability comment that the increasing
knowledge about work-related stress, as well as
guidelines produced by the HSE, meant employers
could no longer ‘shelter behind their failure to
acquaint themselves from the facts'.

They state: ‘In cases of negligence, the defendant is
judged in the light of the expert knowledge available
at the time of the alleged breach of that duty. In the
past little was known about the psychiatric damage
that could be caused by events in the workplace,
but increasingly the sources of stress at work and

its consequences are being researched. Guidelines
from the Health and Safety Executive have now put
workplace stress firmly on the map as a health and
safety issue’ (Earnshaw and Cooper 2000, p62).

In 2002, the Court of Appeal considered four cases in
which all the employees had successfully won claims
for work-related stress at the original court hearing.
The cases were Hatton v Sutherland ([2002] All ER

1), Barber v Somerset Council, Jones v Sandwell and
Bishop v Baker Refractories. The Court of Appeal
overturned all of the first instance decisions except for
one (Jones v Sandwell) and set out 16 key propositions
or guidelines to assist the courts in making good
decisions on claims arising out of work-related stress.
It is important to consider this case in some detail as
it remains the legal benchmark for work-related stress
cases.



Hale LJ summarised the difficulties employers face in
identifying work-related stress. She asserted that the
‘threshold question is whether this kind of harm to this
particular employee was reasonably foreseeable’.

She goes on to state: ‘Unless he knows of some
particular problem or vulnerability, an employer is
usually entitled to assume that his employee is up
to the normal pressures of the job. It is only if there
is something specific about the job or the employee
or the combination of the two that he has to think
harder.’

Hale LJ then contended that having established that
the risk of harm as result of stresses in the workplace
was foreseeable, it still had to be considered if the
employer was in breach of their duty of care in

failing to prevent that harm. She stated: ‘In every
case it is necessary to consider what the employer
not only could have done but should have done.

We are not concerned here with such comparatively
simple things such as gloves, goggles, earmuffs or
non-slip flooring. Many steps might be suggested:
giving the employee a sabbatical; transferring him

to other work; redistributing the work; giving him
some extra help for a while; arranging treatment or
counselling; providing buddying or mentoring schemes
to encourage confidence; and much more. But in all
these suggestions it will be necessary to consider how
reasonable it is to expect the employer to do this,
either in general or particular: the size and scope of its
operation will be relevant to this, as will its resources,
whether in the public or private sector and the other
demands placed upon it.’

Hale LJ then turned to the issue of causation,
explaining that 'having shown a breach of duty, it

is still necessary to show that the particular breach

of duty found caused the harm’. She observed that
because of the nature of stress-related illness, which
often has a number of different causes, claimants may
have difficulty proving that the employer’s fault was
one of the causes. However she went on to say that
the employee only has to show that the breach by the
employer of their duty of care has made a ‘material
contribution’ to his ill-health, citing the case of
Bonnington Castings v Wardlaw ([1956] AC 613).

The 16 propositions set out by Hale LJ are:

1 There are no special control mechanisms applying
to claims for psychiatric (or physical) illness or injury
arising from the stress of doing the work... The
ordinary principles of employer’s liability apply.

2 The threshold question is whether this kind of
harm to this particular employee was reasonably
foreseeable; this has two components: (a) an
injury to health (as distinct from occupational
stress) which (b) is attributable to stress at work (as
distinct from other factors).

3 Foreseeability depends upon what the employer
knows (or ought reasonably to know) about
the individual employee. Because of the nature
of mental disorder, it is harder to foresee than
physical injury, but may be easier to foresee in a
known individual than in the population at large.
An employer is usually entitled to assume that
the employee can withstand the normal pressures
of the job unless he knows of some particular
problem or vulnerability.

4 The test is the same whatever the employment:
there are no occupations which should be regarded
as intrinsically dangerous to mental health (para
24).

5 Factors likely to be relevant in answering the
threshold question include:

a) the nature and extent of the work done by the
employee...and;

b) signs from the employee of impending harm to
health.

6 The employer is generally entitled to take what he
is told by his employee at face value, unless he has
good reason to think to the contrary.

7 To trigger a duty to take steps, the indications of
impending harm to health arising from stress at
work must be plain enough for any reasonable
employer to realise that he should do something
about it.

8 The employer is only in breach of duty if he has
failed to take the steps which are reasonable in the
circumstances. ..

9 The size and scope of the employer’s operation, its
resources and the demands it faces are relevant in
deciding what is reasonable.

10 An employer can only reasonably be expected to
take steps which are likely to do some good.
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11 An employer who offers a confidential advice
service... is unlikely to be found in breach of duty.

12 If the only reasonable and effective step would
have been to dismiss or demote the employee, the
employer will not be in breach of duty in allowing
a willing employee to continue in the job.

13 In all cases, therefore, it is necessary to identify the
steps which the employer both could and should
have taken before finding him in breach of his duty
of care.

14 The claimant must show that that breach of duty
has caused or materially contributed to the harm
suffered.

15 Where the harm suffered has more than one cause,
the employer should only pay for that proportion
of the harm suffered which is attributable to his
wrongdoing.

16 The assessment of damages will take account of
any pre-existing disorder or vulnerability and of the
chance that the claimant would have succumbed
to a stress-related disorder in any event.

Before setting out the propositions LJ Hale emphasised
the challenges that the relatively new area of liability
for psychiatric illness had presented the courts.

She acknowledged that awareness and understanding
relating to ill-health arising out of work-related

stress was at an early stage and suggested that in

the future statutory regulation might be needed.

She commented: ‘If knowledge advances to such an
extent as to justify the imposition of obligations upon
[employers]... to protect their employees from stress-
related harm, this is better done by way of regulation
imposing specific statutory duties.’

The Hatton guidelines remain useful pointers for
employers that want to avoid litigation, but more
recent cases highlight that the courts’ perspective on
work-related stress claims is still evolving.

Tom Cox et al (2006), in their report Defining a Case
of Work-related Stress for the HSE, said that the Court
of Appeal guidelines were only of limited help going
forward. They note: ‘These practical propositions
generated much controversy and have been
interpreted variously by the courts subsequently.’
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An early example of this difference in interpretation
was in the case of Barber v Somerset County Council
([2004] UKHL 13) in 2004. This was one of the

four cases heard with Hatton v Sutherland but then
referred to the House of Lords. The House of Lords
approved the guidelines provided by the Court of
Appeal but emphasised that employers have a duty
to be proactive and to take the initiative rather than
adopting the wait-and-see position advocated by

the Court of Appeal in Hatton. Lord Walker, in his
detailed opinion on the Barber case, highlighted

that the original trial judge had attached importance
to the Health and Safety Commission’s 1990 guide
Managing Occupational Stress: A quide for managers
and teachers in the schools sector, which emphasised
the need for schools to be sensitive to stress in
teaching staff. Lord Walker also cited the comments
of Swanwick J in the case of Stokes v Guest ([1969] 1
WLR 1776) as the best statement of general principle
regarding employers’ duty of care: ‘The overall test

is still the conduct of the reasonable and prudent
employer taking positive thought for the safety of his
workers in the light of what he knows or ought to
know. Where there is recognised and general practice
which has been followed for a substantial period in
similar circumstances without mishap, he is entitled
to follow it, unless in the light of common sense or
newer knowledge it is clearly bad, but where there

is developing knowledge he must keep reasonably
abreast of it and not be too slow to apply it.’

Lord Walker’s comments suggest that if employers’
knowledge and understanding of stress at work and
stress management grows, for example as a result

of the HSE's promotion of the stress management
standards, then what is expected of the reasonable
and prudent employer in terms of its conduct is likely
to increase.

Walker also observed that while the 16 propositions
laid down in Hatton provided useful practical
guidance, they had nothing like statutory force and
that every case would depend on its own facts.

This was underlined by the case of Hone v Six
Continents Retail Ltd ([2005] EWCA Civ 922), where
Hone, a pub manager, successfully claimed for
damages even though he had not complained of any



concerns about his health prior to his breakdown.
Proposition seven set out by LJ Hale in Hatton states:
‘To trigger a duty to take steps, the indications of
impending harm to health arising from stress at work
must be plain enough for any reasonable employer to
realise that he should do something about it." In the
case of Hone, Dyson LJ said the fact that Hone was
working a 90-hour week should have been seen as a
‘cry for help’ by his employer before his breakdown
from stress. Dyson LJ also noted that the fact that
Hone had refused to sign the opt-out under the
Working Time Regulations was relevant to the issue
of foreseeability. This appears to raise the possibility
of an employer’s failure to conduct a risk assessment,
as required under health and safety law being seen by
the judiciary as relevant to foreseeability — although in
this case the judgment does not refer to health and
safety legislation or the HSE Management Standards.

The changing legal perspective on stress-related
personal injury claims was also underlined by the
February 2007 case of Daw v Intel Corporation ([2007]
EWCA Civ 70) where Daw was awarded £134,000

in damages after a breakdown from work-related
stress resulted in her suffering depression, despite

the company having a counselling service — one of
Hale LJ's key propositions in Hatton. Daw had made
numerous complaints to management about her
workload prior to her breakdown. Pill LJ, noting Lord
Walker's comments in Barber that ‘every case will
depend on its own facts’, said that the presence of

a counselling service was not a panacea by which
employers can discharge their duty of care in all cases’.
This case underlines that the principles regarding work-
related stress personal injury claims are still evolving.
Daw'’s counsel, Roderick Moore, told Solicitors Journal
(8 February 2007) following the decision: ‘My feeling is
that courts are lowering the bar for employees.’

This lowering of the bar seems to have been
continued by the case of Dickens v O2 plc. In this
Court of Appeal case the court ruled the employer
liable to its former employee Susan Dickens for
psychiatric injury negligently caused by excessive
stress during 2001 and 2002.

The court found that her psychiatric injury was
reasonably foreseeable, as she had previously

complained about the stress of her job, had been
coming into work late on a regular basis and had told
her line manager she did not know how long she
could carry on before she became ill.

The court ruled that the employer was in breach of
duty by failing to send her home and refer her to
occupational health even in circumstances where she
had not been signed off sick by her GP. The court
held that the suggestion by her line manager that she
contact the company’s counselling service was not an
adequate response in the circumstances.

In addition the court held that the failure by 02 to
adequately respond to the claimant’s stress at work
had materially contributed to her illness even though
it was recognised that she had prior psychological
vulnerability and had problems in her personal life,
including relationship tensions with her partner and a
flood in her home.

Finally the court ruled that, because it was scientifically
impossible to assess the extent to which work-related
stress, for which her employer was responsible,
contributed to the claimant’s illness compared to

other causes, there should be no across-the-board
percentage reduction of damages to ensure that ‘the
employer only pay for that proportion of the harm
suffered which is attributable to his wrongdoing'.

Workplace stress and breach of a statutory duty
A key development in relation to the law and claims
arising out of work-related stress was the amendment
in 2003 of the Management of Health and Safety

at Work Regulations (MHSWR), which removed the
exclusion of civil liability for breach of the regulations.
Andrew Buchan (no date) cites the explanatory
memorandum to the Management of Health and
Safety at Work (Amendment) Regulations 2006 No
438, which states at 3.2: ‘The civil liability provisions
of the 1999 Regulations were amended in 2003, in
response to concerns raised by the EC Commission,
to enable employees to claim damages from their
employer in a civil action where they suffer injury

or illness as a result of the employer being in breach
of those regulations.” Jeremy Stranks (2005b) also
highlights this as a critical development. He writes:
‘The implications of this amendment to the MHSWR
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are significant in that, in future employees suffering
stress-related ill-health may be in a position to sue their
employer with the tort of breach of statutory duty,
based on the employer’s duties under the MHSWR
with respect to undertaking risk assessments (and

the), implementation of preventative and protective
measures arising from the risk assessment process.’

Jamdar and Byford (2003) agree, observing that a
claim for breach of duty under health and safety
legislation ‘could be a fruitful area for employees
who have developed psychiatric injuries and whose
employers have taken no steps to comply with the
regulations’.

The likely impact of the HSE Management
Standards on decisions by the courts

To date there have been no cases brought before the
courts where the circumstances surrounding a claim
for work-related stress happened after November 2004
when the Health and Safety Executive published its
stress management standards. It will be interesting

to see if the judiciary will take into account this non-
statutory guidance as part of the evidence in stress-
related personal injury claims in future cases.
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